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the practice of capitalism. Capi-
tal seeks perfect liberty - for 
itself. Upon capital's powerful 
acquisitive impulse the law im-
poses wise restraint so that 
there is liberty for all. 
A lawyer who practices in 
the relentless pursuit of the last 
billable hour demeans the spirit 
which defines a learned calling, 
and traduces the values which 
gave life to the ideal of the law-
yer-statesman. 
WHERE DO WE GO from here? 
Can we build a new profession 
for a new century on the foun-
dation of old values, values that 
will permit us to recall the 
statesman-lawyer from ignoble 
exile? 
If our profession's plight 
mattered only to its members, I 
would be tempted to join the 
pessimists who say that reform 
is doomed. But it is not our pro-
fession alone that is at risk; it is 
our system of justice, the very 
idea of the rule of law. In singu-
lar ways lawyers are guarantors 
of the success of the American 
experiment. The fate of our 
nation's freedom is linked to the 
future of our profession. With 
so much at risk we must be pre-
pared to battle hard to restore 
the reality of the law as a learned 
profession and to make a new 
and compelling case for the 
education of statesman-lawyers. 
But where to begin? 
Why not here at the Univer-
sity of Richmond, with the lead-
ership of a learned and decisive 
dean, a fine faculty and close 
connections to professional 
leaders in our Commonwealth 
and in the country. I can think 
of no better place. And for in-
spiration, I offer familiar words 
from one of the greatest figures 
in American law. Judge Holmes 
- as he then was - speaking a 
centrny ago to the members of 
the Harvard Law School Asso-
ciation said this: 
"The business of a law school 
is not sufficiently described 
when you merely say it is to teach 
law or to make lawyers. It is to 
teach law in the grand manner 
and to make great lawyers." 
Holmes then described what 
he called "the golden light" of 
legal learning and concluded: 
"He who has once seen it be-
comes other than he was for-
ever more. I have said that the 
best part of education is moral. 
It is the crowning glory of this 
law school that it has kindled in 
many a heart an inextinguish-
able fire. " 
"To kindle in many a heart 
an inextinguishable fire." Do 
that here and see your success 
replicated elsewhere, and you 
will have helped restore our 
profession to its proper great-
ness and made real - for a new 
generation and a new time -
the glory of the lawyer-
statesman. 
For a footnoted version of these remarks, watch for the Winter 1998 issue 
of the University ofRichmond Law Review, Vol. 32, No. 2. 
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By Joel B. Eisen 
POLLUTION does not re-
spect international bound-
aries, and scarcity of natural 
resources is a worldwide con-
cern. Therefore, protecting 
the environment is a global 
responsibility. 
Multilateral efforts to ad-
dress issues such as ozone 
depletion, biodiversity, and 
climate change have attracted 
considerable worldwide at-
tention. This winter, repre-
sentatives from over 150 na-
tions negotiated the Kyoto 
Protocol, which binds its sig-
natories to curb greenhouse 
gases thought to contribute to 
global warming. 1 Front-page 
news stories around the 
world followed eve1y twist 
and turn of the negotiators' 
deliberations. 
How have nations re-
sponded to global environ-
mental problems? What are 
the emerging trends in inter-
national environmental law 
and regulation? The Spring 
1998 Visiting Scholars series 
of the George E. Allen Chair 
in Law, titled "Resolving In-
ternational Environmental Dis-
putes in the 1990s and Beyond," 
offers the law school commu-
nity a unique opportunity to 
examine these and other impor-
tant questions related to efforts 
to protect the global environ-
ment. This article provides a 
brief introduction to modem 
international environmental law 
and the Allen Chair Professors. 
Environmental law 
takes prominence on 
the world stage 
Twenty-five years ago an ob-
server of international environ-
mental law would probably 
have concluded, to paraphrase 
Gertrude Stein, that there was 
no there there. 2 The modern era 
in international environmental 
law began at the 1972 United 
Nations Conference on the Hu-
man Environment in Stockholm, 
which resulted in a declaration 
of environmental principles and 
the establishment of the U.N. 
Environment Programme. 3 
Since then the body of inter-
national environmental law has 
proliferated. Hundreds of docu-
ments - by one 
"TWENTY-FIVE YEARS AGO, 
AN OBSERVER OF INTERNA-
TIONAL ENVIRONMENTAL 
LAW WOULD PROBABLY HAVE 
CONCLUDED ... THAT THERE 
WAS NO THERE THERE." 
estimate as many as 
900 - contain pro-
visions aimed at 
safeguarding natural 
resources or curbing 
pollution.4 Among 
the best-known 
agreements are the 
"Montreal Protocol" 
agreement phasing 
- Professor foe! B. Eisen 
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Environmental dispute resolution 
mechanisms in trade treaties: 
The example of NAFTA 
The North American Free 
Trade Agreement is a promi-
nent example of a trade treaty 
that incorporates mechanisms 
for resolving environmental 
disputes. 1 The "Environmental 
Side Agreement" to NAFTA 
established the No1th Ameri-
can Commission for Environ-
mental Cooperation (CEC) 
and two separate dispute 
resolution systems.2 Aiticle 14 
of the ESA authorizes any citi-
zen to submit a claim that a 
party to NAFT A is "failing to 
effectively enforce its environ-
mental law."3 This process 
culminates in the develop-
ment of a "factual record" in 
appropriate cases.4 
The CEC issued its first 
factual record on Oct. 24, 
1997, in a case involving a 
complaint lodged by three 
Mexican environmental 
groups about the construction 
and operation of a new har-
bor terminal in Cozumel , 
Mexico.5 The factual record 
makes no enforcement rec-
ommendations, leaving no 
Notes 
additional recourse under the 
ESA for the environmentalists.6 
A pa1ty to NAFTA may also 
claim that another party is dis-
playing a "persistent pattern of 
failure to effectively enforce its 
environmental law," and re-
quest consultations with that 
party.7 This option is available 
only to parties, not to citizens. 
If consultations fail , the next 
step is a special session of the 
CEC, followed by arbitration 
and implementation of the 
arbitration panel's report.8 The 
process has a built-in enforce-
ment mechanism: the ad-
versely affected party may sus-
pend trade benefits if the of-
fending count1y does not 
implement the action plan 
resulting from the dispute 
resolution process.9 
(Note: Professor Beatriz 
Bugeda, a 1998 Allen Chair 
Professor, served as the head of 
the Mexico liaison office and 
as legal adviser to the CBC in 
the Cozumel Pier dispute 
mentioned above.) 
1 There is an extensive bod}' of literature on the NAFTA dispute resolution process. Recent articles include 
~lichael J. Kelly, Bn'11gh1g a Complailzt Under tbe NAFJA Environmeutal Side Accord: Dijfic1.t11 Steps Under a 
Procedural Papernger, 8111.Hovemelll in the Right Directio11, 24 PEPI'. L. REV. 71 (19%); David Lopez, 
Dispwe Reso/ltfion Under NA/'TA: l.essonsfrom the &u-~y Experience, 32 TEX. l r<r'L L.j. 163 (19')7); Kai 
Raustiala, Recent Developmellf: lntemalional .. Euforcement of Enforcement '' ~nder the No'!h Ame1:can 
Agreement on E11vironme11tal Cooperation, 36 VA, j. b.TL L. 721 0 996); and Richard H. SLemberg, 7rade-
Enviromnem Negotiations in the EU, NAFfA. and \VTO: Regional Trajecto1ies of Rule Developmem. 9 1 A~t J 
lxr'L L. 231 0997). 
1 NAITA Environmental Side AgreemenL, supra endnote 9; see generally Lopez, supra note I (describing the 
early experience under NAfTA's dispute resolution processes). 
J NAfTA Environmemal Side Agreement. supra endnote 9, art. 14, 32 1.1..M. at 1488; see also Submissions on 
Euforcement Malters -A11icles 14 & 15 oftbe No1tb American Agreemenl 011 ?n.viro111ne11t~l.Cooperati?11. 
(NAAEC), <hup:f /,.vww.cec.org/english/citizen/index.cfm?fonnat=l> (descnpuon of the ciuzen subm1ss1on 
process available on the CEC's Web site). 
• NAFrA Environmemal Side Agreement, supra endno1e 9, art. 15, 32 f.f .. M. at 1488-89. 
s See Final Facf/la/ Record of the Cruise Ship Pier Project in Coz11111ei, QuilllanaRoo, <h1tp://www.cec.org/ 
templates/registryte.xt.cfm?&varlan=engl ish&documentid'°' 126&format= I>. 
6 See Mary Sun er, Pull Pier Permits, "Green " Groups Urge Mexico Mi111:~·fries, j. CmtM., Nov. 6, 1997, at 38 
(nming that ~environmentalists complain that, with no enforcement recommendations, the !factual record/ 
does little to help the environment in NA FTA countries"). 
1 NAFfA Environmental Side Agreement. supra endnote 9, art. 22(1), 32 l.L.M. at 1490. 
8 An ides 22 {hrough 36 of the Environmental Side Agreement describe lhe complicated process for resolu-
tion of the dispute if consultations fail. NAl'-IA Environmental Side Agreement, supra endnote 9, art . 22-36. 
32 l.L.M. ac 1490·93. 
' :-IAFfA Environmemal Side Agreement, supra endnote 9, art . 3(,(1), 321.Ul. at 1493. 
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out ozone-depleting chemicals 
such as chlorofluorocarbons 
(CFCs)5 and the conventions on 
global climate change and 
biodiversity opened for signa-
ture at the 1992 U.N. Confer-
ence on Environment and De-
velopment (the "Rio Confer-
ence"). 6 International environ-
mental agreements include both 
binding and nonbinding instru-
ments; the latter are popularly 
known as "soft law."-
Many questions remain 
In this promising new era of 
international environmental 
law, nations are entering into 
bold and increasingly more so-
phisticated initiatives to reduce 
environmental risks and safe-
guard natural resources. As this 
body of law expands and ma-
tures, the time has come to 
eva luate its achievements and 
potential. A long list of ques-
tions remains about interna-
tional agreements designed to 
safeguard the environment. 
• How do we implement these 
agreements and ensure compliance 
with them? 
It is one thing to marshal the 
politica l will to negotiate an in-
ternational agreement, but an-
other altogether to make the 
agreement effective at the na-
tional level. 
This step often requires na-
tions to adopt implementing 
legislation or regulations. The 
Kyoto Protocol, for example, 
would force the United States to 
develop energy conservation 
strategies and other emissions-
reducing measures. Beyond 
implementing an agreement, 
nations must comply with it. As 
1998 Allen Chair Professor Edith 
Brown Weiss observes, compli-
ance is difficult to assess be-
cause we simply do not know 
whether "nations observe . .. 
almost all of their obligations 
almost all of the time."8 
Many factors make the issue 
of compliance difficult, and 
identifying means of ensuring 
compliance w ith multilateral 
environmental agreements is a 
considerable challenge for the 
future. 
• Should aggrieved parties have 
recourse to litigation or some other 
form of dispute resolution? 
Nations rarely use official 
dispute resolution mechanisms 
to address environmental con-
fli cts. In the 1990s, however, 
the international community is 
adopting more forma l ap-
proaches and procedures for 
dispute resolution. In one 
prominent trend, concerns over 
environmental impacts of free 
trade have prompted the incor-
poration of dispute resolution 
systems in the North American 
Free Tracie Agreement9 (see 
sidebar) and the General Agree-
ment on Tariffs and Trade. 10 
We are likely to see the increas-
ing use of consultations, litiga-
tion 11 and arbitration in interna-
tional environmenta l disputes. 
• Should citizens and nongovern-
mental organizations have access 
to the decision-making process? 
Until recently, citizens and 
nongovernmenta l organizations 
( GOs) such as Greenpeace 
had few legal rights to partici-
pate in international environ-
mental decision-making. As the 
example of the NAFTA citizen 
submission process illustrates 
(see sidebar), public participa-
tion will play an increasingly 
important role in the future of 
international environmental 
law. All stages of the process 
"IN THIS PROMISING NEW ERA OF INTERNATIONAL 
E VIRO MENTAL LAW, ATIO SAREE TERI G 
I TO BOLD AND INCREASINGLY MORE SOPHIST!-
CATED fNITIATIVES ... " 
are likely to become more in-
clusive. Citizens and NGOs al-
ready are taking a more active 
role in the negotiation of agree-
ments and the compliance pro-
cess.12 The appropriate role of 
public participation will con-
tinue to be refined over time. 
• What is the appropriate rela-
tionship between environmental 
protection and economic develop-
ment? How should we account for 
national sovereignty and respect 
differences among nations? 
There are pronounced rifts 
between nations over schemes 
for protecting the global envi-
ronment. Developing nations 
often believe that developed 
countries are impeding their 
development in the name of 
environmental protection. At 
the Kyoto conference, develop-
Endnotes 
1 These na1ion.s are the panies to the United i\atlons 
Framework Conn:mion on Clim:ne Change. opened 
for signature at the 1992 U.K. Conference on Em·iron-
ment and DL'\'clopment. U.J\. Conference on En\'iron-
mem :ind De,dopmcnl. Fr:1mework Con\'ention on 
Climate Change. l .J\. Doc. A AC.Zr 18 pt.II Add.I 
( 19921. rep1i11ted 111311 .1..:.01. &!9 (1992) (entered into 
force :\lar. 21. 199 t ). i\ations· erforts lo reduce green-
hou.:,e gasc.., h~l\ e lx:L'n mode<,t at lx:::.l. See geueral~r 
John Oernluch. l.S. Adhl•1r11ce lo It!> Agenda 21 
Com111i1me111s:A FilY!-)earRel'iell'. r E'\'\11.. L. RYTK. 
1050-f ( 19<T} (diM.·u.:....,ing U.S. efforts). As a result the 
parties mel al the Third Conference of the Partic.<. 
.\leeling in late 19<T in KyOio, Japan 1odecidc 
whether more rigorou.<, measure~ were nece.<.sary. The 
resulting agreemem binds na1iom 10 reduce emissions 
of greenhouse ga:-,e,... mainlr carbon dioxide. As this 
article went 10 press. the Kyoto Protocol had not been 
submined to the l 1.S. Senate for appro,·al. where 
prospeCls for ratification were uncertain. See William 
K. Steven .... . lfeeti11g Reaches Accord To Reduce Grt"'<!11-
ho11se Gt1ses. '.\.Y Tl\IF'>. Dec. 11. 1997. at A 1. 
! See Gnrnn m Sru'I, hnm10m \ Aurrnm:x;RArm 289 
(l9j7). A,.., 1998 Allen Chair Professor Edith Rrown 
Weis~ ohscl\'CS. there were rnultibteral environment<il 
<igreemcnts as far hack as the ear!y 1900s, designed to 
protect species of wildlife. One example of such an 
agreement \\':ts the International Convention for Lhc 
Regul<ltion of \\!h~iling. Convention for the Regulation 
of Wh:tling, Sert. 2/i, 19.)1, 49 Stat. J079, 155 L.i\ .T.S. 
349; SC'<!(l/So Edith Brown \X'ciss, !11temalio11a! 
1:·1wiro11111e11ta! I.au': Co11te111po1wJ' lss11es a1UI the 
Emergence ofa .\'e11• World Order, 81 Gm. LJ. 675. 
676 ( 199.l) 
- Professor Eisen 
ing nations objected to propos-
als to curb their greenhouse gas 
emissions. This lack of consen-
sus on equity and fa irness issues 
is a troublesome problem in 
international environmenta l 
law. 
Another set of controversial 
issues involves the relationship 
between nations and interna-
tional environmental bodies. At 
present, for example, there is no 
central regulato1y body for in-
ternational environmental law 
that is the equivalent of the U.S. 
Environmental Protection 
Agency. While some argue in 
favor of creating such an organi-
zation, i.i many nations would 
oppose any centralization of 
regulatory authority. Equity and 
national sovereignty issues 
could cloud the future of inter-
nationa l environmental law. 
1 See. e.g .. Ben Boer. lnstit11tio11alising Ecologiwl~r 
S11stai11ahle /Jevelop111e11t: Tbe Roles of.\'atioual. State. 
and local G'ocerumeuts in Translating Grand Strat-
eg1• /11t0Actio11. 31 \\ '11.u,1i:TIF L Rn. 30- . 30- ( 1995). 
Proressor Boer. a 1998 Allen Chair Profe...sor. note.<. 
that the S1ockholm Conrerence -placed global e1wi-
ronmcntal issues finnly on the imerna1ional gm ern-
mcnt agenda for the first time.·· Id. 
See Brown Weiss, supra note 2. at 6-9. The many 
book:. on intcrna1ional environmental law hy 1998 
Allen Chair Prorcs...or.:. include PRL\:aru:..' m hrTfR\ ,_ 
TIO\ \I E''\IR0'""'1 AL L\\\-(Philippe Sands et al. eds .. 
1995> and l \1-Ut,A110.'\ . .\I. hY1RO,\JE\TAL L.\\\: 13.bK 
h .,nn ""'1' .\'I> RuuL,c:e; (Edi1h BrO\\O Weiss et al. 
ecb .. 1992). 
~ .\lontreal Protocol on Substances that Deplete the 
Ozone Layer. Sept. 16.198-. S. Treaty Doc. No. JOO- JO 
( 198""). adjusted (llU/ t1me11ded. June 29. 1990. S. 
Treaty DoC. \lo. 102A 09<)1). a;ljusted aud amended. 
-.:o,·. 2). 1992, S. Treaty Doc. :\o. 103·9 0993). 
'' The hioclh·er!>ity com·emion is C.\1• Conference on 
Environment :111d ])e"elopmcnt. Com·ention on 
Biological Oi\'t::r.:.ity, U.\". Doc. OPl/1307 (1992), 
repn'11ted ill 31 1.L.i\1. 818 ( 1992); the climate change 
convention is discussed a! supra note 1. See ge11eral(J' 
Uo<"r, supra note j (discussing Lhe Rio Conference 
and legal instruments aclop1ed al the Conference). 
• See l.:e1 1eral~) 1 Pierre-.Marie Dupuy, Soft Lau 1 and tbe 
!11ten1C1tio11al Law of the h'11viro11111e/l/, 12 Jvhrn . .J. ll\T'r 
L. 420 (1991). 
~ See Brown Weiss, cwpra note 2, a! 696-97 (quoting 
Prof Louis I lenkin). 
While these complex ques-
tions must be addressed, inter-
national environmental law 
continues to develop and ex-
pand as nations strive to protect 
the integrity of the planet. The 
law school is pleased towel-
come four distinguished schol-
ars, hailing from Australia , Great 
Britain, Mexico and the United 
States, to examine the future of 
international environmental 
law. All members of the law 
school community are encour-
aged and welcomed to attend 
their public lectures and share 
their unique perspectives 
on protecting the global 
environment. 
Joel B. Eisen is an associate pro-
fessor of law at the TC. Williams 
School of Law and the director 
of the law scbool's Robert R. 
Merbige fr. Center of Environ-
mental Law. Prqfessor Eisen is 
the.faculty leader for the Spring 
1998 Visiting Scholars series 
qf the George E. Allen Chair 
in Law. 
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1 Si'<! ge11eral~l' John H. Jackson. \\ .. odd Trade Rules 
and H11viro11111e11tal Policies: Congmeuce or Conflict?. 
19 \'\lv,11. & Ln: L RE\ . 12T 0992). 
11 Jntcrna1ional courts play an important role in 
cm·i ronmental connicts. Se,·eral environmen1al 
di:.,putes have been litigated in the \'{iorld Court 
(lmem:uion:il Court of justice). A recent case between 
Slovaki:t :ind 1 lungary ~oncerned 1he construction or 
the GalKikovo .\:agymaros project on the Danube 
Ri"er: 1998 Allen Chair Professor Philippe Sands 
:>Cl\'Cd a.<. a counsel for Hungary. SeeJ11stice For All 
from A Global Co111tnxm1. T HE LAW .. .\far. 19. 1996. :ll 
9 (de:.,crihing 1he World Court's recent ae1ivities and 
i\ lr. Sand . ..,· involvement) 
ii See Brown Weiss. s11pra note 2. at 708-09: see 
ge11eralfr Susan C<1sey-Lefkowitz, A Co111paratioe Look 
at tbe Nole <!/Citize11s i11 E11rir01une11tal E1!/0rce111e111, 
12 l\',\T' 1. l·:Nv11. EAt'ORc. j.,June 1997, :n 29. 
1.1 See Re11eral~~· Geoffrey Pa lmer, .\'eu1 Ways to Make 
/11ten1C1/io11al E1winm111e11tal L(//l', 86 A\1.j. IN'r'1. L 
259 ( 1992) (proposing the creation of an " lntcrna-
liona l En\'ironmemal Organization'') 
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